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al{ arfa gr or@tamgr arias 3rgra mar & it a gr r?gr a qf uenferf Rt
sag ·g gr 3rf@art at 3r@la ar grrma wgda a5ar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() a#tu sl« gca 3r@fr , 1994 cITT tJm 3ra Rh aag Ty mrai # saR i qla rrr cB1"
Gu-enrT qr gg # siafa yateru or arefl fr, +nTdlg, f4a ix1qu, vlua
far, aft #ifGa, fta a a, ir rf, { fact : 110001 "cbl" cBI" \JJi'TT~ I

(i) · A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

• Delhi - 11 0 001. under Section 35EE of the CEA 1944 in respect of the following case, governed by first·
proviso to sub-section (1) of Section-35 ibid:

(i) ufer cBI" 6TR a m a Rt srfsr gr fa#l urn zu 3'.fr[f cblx'lsll'i ~ <TI -
fcl:R:fr '-1-{0;§l~llx ~ ~ '-1-jO;§jlllx if 1=ffC'1" ~ \Yim ~ <il1f if, a fa#t urn? ur uer ? -=m%" erg ~
cf> I gar # a fa4t aosrr .'ITT 1=ffC'1" at 4fa # ah g{ st I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of t
warehouse or in storage whether in a factory or in a warehouse.
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(cl?) 'l-Tffi1 re fafl g; u reg AllfRla 1TTc'f "CR <iT ~ cfi fclf.i4-11°1 # '39ll'P1 ~ ~
1TTc'f 1N 3grgeRR a i it 'l-Tffi1 are fa#t nz aqr Raffa t 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3¢qlct1 c#I" '3¢qlct1 ~ cfi 'T"fR # frg it st hf n l nu{ st ha sr#.
\Jfl" ~ tTRf ~ frn:l1i cfi jd I Rieb ~, ~ cfi IDx1 tfITTd" cIT ~ 1N m GfTcf B mffi
arf@fru (i.2) 1998 tTRf 109 IDxT~~ ~ if I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provision.s of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ~~ · 0

(@) #ha snaa yea (sr@ta) Pura#t, 2001 cfi frn:r=r 9 a sift RR[fe qua in zy-8 #
at 4fail , )fa mt # uf arr hf feta # m a #fare-sr vi r@la
37?gt8tat ,fai a arr Ufa 3ma fhuu Reg fr# er arar z.cln gff
cf) 3RfTRf tTRf 35-~ B~ "c#r cf) 'T"fR cf)~ cfi x=rfl!f tr-6 car al fr ft etf
aReg I

'The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfclis11 ~ cFi ml!f ui icsa a vs Gara qt ua a zit r?1 200/-pl
'T"fR c#I" ~ 3TR iJTITT ,,t:jc,Jl1"<cb½ ~~if~ if 'ITT 1000/- c#I" tBNf 'T"fR c#I" ~ I Q
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar ,ca, a€tu sari zc gi tar a 3r4lat nnf@raw ,f 3rfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e4tu sari gen 3rfefu, 1944 c#I" tTRf 35-GlT/35-~3inf

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cf'df&i@a qRc;'&ct 2 (1) cB" # ~ -~ cfim #l 3r4la, or4ha ma # zca,
a#ta sqrea zgcen vi ar3r4h4tr nznf@erasw1free) at ufa flu 4let, 3Isla
# 2nd'J=!Tffi, cslgp-llffi 'l-f<;I-;:,, 3-lfl../.cll , FRt.1../..=JIJI../., 3-lt?J..JcUcslli:t-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. t\~ r;-~ ,f'!f,~w»
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The appeal to the Appellate Tribu1,1al shall- be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand / refund is upto 5

· Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where :the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR s 3rrhra{ om?vii nral slat & at rt pc sits a fg sh ar gra
(lq4cra irr "ff fcnm ~ ~ ~ -a-v::r cB" ffl '~ m fcl?- fuw t@1 cB"r4 "ff ffl fag
zrenferf 3rqu nzn@raw at ya oft zn#tu r al ya ma f@auvar
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) klllllcill ~~ 1970 "lf~ cfTT~-1 siafa feifRa fg rger '3"cfd"
3de znr er#gr zrenfenf fsfu feat a oner r@ta #t vs fa s6.so ht
pr1rnru zrca fess au st a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shaW a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

. of the court fee Act, 1975 as amended.

. (5) s sit vi«fr rci al Rirul asa ar fr#i al ail ft ear 3nafa far uat & uit
v#tr zrca, ha sari gen yi ala r4tr nzaf@raver (araffaf@) fr4a, 1982 # ffe
el

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#it zgca, #hr qrzrc vi ara 3r@8a znrznrf@ran1(free),#
#Rear#tat a aacn1Demand) ya is(Penalty) cJTT 10% 1:J9 "G!1TT ci5"Bf
er%af a 1rifts, sf@re=ag "G!1TT 10~~% !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a5flGr yea sitharah 3tafa, znazt "a»fan a6ii(DutyDemanded)
a. (Section)~ nDW~ fi"'tlm "&-tr;
gu far+raakaz 3Rsal fr;
au #dz#f fruitafu 6ha<aaufI.

> uqaur«ifsrft as? qa starsflgear i, sr#hr' afara kfkgqafsa f@cur lTtfT
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3nr?r ks ufR arfha uf@rawwar sei zyeas errar zre ui aus faaif@a st alit fg mg zyer k 1o%
WTIJH'tR'3ITT'~~~Rtc11Ra ITTdGf~~10%1:PIBR"'tRcB1"\lJT~%1

In view of above, an appeal against this order shall lie before the Tribu.nal on~~of
10% of the duty demanded where duty or. duty and penalty are in dispute, or pri§l!tc~~es..,
penalty alone is in dispute." -/s~0,~,/'~·1'!¼:;:.~sa, $%% %z%E; 8.8
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F.No. GAPPL/COM/STP/1591/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Madhuram Synthetics Pvt. Ltd., 33/3, Opp.

Gujarat Weigh Bridge, Sewage Farm Road, Behrampura, Ahmedabad - 380022 (hereinafter

referred to as "the appellant") against Order-in-Original No. 59/CGSTIAhmd

South/JC/MT/22-23 dated 20.12.2022 (hereinafter referred to as "the impugned order")

passed by the Joint Commissioner, Central GST, Ahmedabad South (hereinafter referred to as

"the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AAICM3305SD00I. On scrutiny 9f the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 9,25,41,117/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable services but not paid the

applicable service tax thereon: The appellant were called upon to submit clarification for

difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. STC/04

01/O&A/Madhuram/21-22 dated 21.04.2021 demanding Service Tax amounting to Rs. ·

1,33,96,422/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 70, Section 77 and Section 78 of
the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3,48,62,466/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period FY 2015-16 to FY 2017-18 (up to

June-2017). Further (i) Penalty of Rs. 3,48,62,466/- was imposed on the appellant under

Section 78 of the Finance Act, 1994; and (ii) 'Penalty of Rs. 1,34,200/- was imposed on the

appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal, inter alia, on the following grounds:

4
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Q The appellant are a Private Limited Company inter-alia engaged in spinning, weaving

and finishing of textiles. In regular course of business, the appellant undertakes job

work for and on behalf of various companies whereby the appellant receives textile

fabrics from such companies and the same are then· processed in terms of the

requirements of the principal company. For the process undertaken by the appellant,

the consideration is received in the form ofjob charges and the processed fabrics are

sent back to the principal company. They have submitted copies of specimen invoices

issued by them for undertaking such work along with appeal memorandum.

o As the work undertaken by the appellant did not amount to manufacture and/or

activity which was leviable to service tax, the bills raised on the Principal Company

merely carried job charges for carrying out the said job work. For the said reason, the

amount of consideration received from such Companies though disclosed as

consideration in the Income Tax Returns and Financial Statement, but were not

included in the taxable consideration disclosed in the ST-3 returns filed by the

appellant.

The adjudicating authority not only confirmed demand which was raised in the show

cause notice for the period 2015-16 but also for the period 2016-17 and 2017-18

which was never even proposed in the show cause notice. As against a proposal of

confirmation of demand of Rs. 1,33,96,422/- which was raised in the show cause

notice, the adjudicating authority confirmed a demand of Service Tax of Rs.

3,48,62,466/- along with interest'and penalty. Thus, the adjudicating authority have

gone beyond the scope of the show cause notice which was issued only for the period

2015-16 without putting the appellant to any notice thereof for the further period.

Thus, there is an overall failure in complying with the principles of natural justice on

part of the authority in this case and the order now passed by him suffers from

violation of the principles of Natural Justice. The order is therefore void and hence

liable to be set aside. In this regard, in support of their aforesaid view, they have relied

upon the following case laws:

a) Commissioner of Central Excise and Customs, Belgaum vs Mahakoshal Beverages

Pvt. Ltd. 2014 (33) STR 616 (Kar.)

b) Commissioner vs Reliance Ports and Terminals Ltd. 2016 (334) ELT 630 (Guj.)

There is no dispute to the fact that'the appellant is exclusively engaged in the business
concerning textile articles. This being the case the observation of the adjudicating

authority that the appellant had not provided at the job work was

.-
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E.No. GAPPL/COM/STP/1591/2023-Appeal

taken in respect of textile cloth processing is,not only absurd but also ex-facie high

handed and arbitrary. The appellant submitted that if the factual position was not clear

and if any doubt was entertained by the authority, it would have been in the fitness of

things for the authority to call upon the appellant to produce such documents. By not

expressing any doubts during the course of hearing and to then hold the issue against

the appellant on absence of information is absolutely unfair and improper on part of

the adjudicating authority.

o In the present case, other than the difference in the income declared by the appellant,

the department has not brought on record even an iota of evidence to show.that the

amount received was taxable under law. No basis or evidence has been brought on

record to reject the submission of the appellant that the amount was earned as job'

charges for processing textile.

o In such circumstances, assuming that the adjudicating authority could have raised

objection, the same should have been put to the appellant for bringing appropriate

evidence on record to ascertain the correct factual position. Be that as it may, to put

the issue at rest, the appellant herewith brings on record a certificate of the Chartered

Accountant, specimen copies of bills raised by the appellant on the principal buyer as

well as certificates from some of the major buyers which clearly shows that the job

charges were in respect of processing of textile articles only. The appellant have

submitted said copies of the Certificates along with appeal memorandum.

e The appellant submitted that processing of textile fabrics does not attract any service

tax. Notification No. 25/2012-Service Tax dated 20 June, 2012, provides blanket '

exemption to any intermediate production process as job work (textile 'processing) not

amounting to manufacture or production in relation to textile processing. The

appellant submitted that the services provided by the appe11ant were merely a Job

Work service whereby the textile provided by the principal company was processed

for and on their behalf. The law on the subject whether the activity amounts to

manufacture or not is also we11 settled and the Hon'ble Supreme Court in Delhi Cloth

and General Mills Co. Ltd. Vs. UOI, 1962 (10) TMI I has held that excise duty are·

being leviable on the manufacture of goods and not on their sale and that mere

processing cannot be equated to manufacture which means bringing into existence a

new substance. In view of the said judgment of the Hon'ble Supreme Court and in

view of the processing activity undertaken by the appe11ant, it is clear that the
processing activity does not bring into existence any distinct article with a distinctive

name, character or useand therefore, the said activity though amounting to processing '

0

0
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of textile .article cannot be equated to manufacturing process so as to attract levy of

any excise duty thereon. It is therefore, submitted that as the activity undertaken by the

appellant was clearly in the nature of processing of textile provided by the principal

company, the same was exempt from levy of service tax under Sr. No. 30(ii)(a) of

Mega Exemption under Notification No.25/2012-service tax dated 20June, 2012.

e- The appellant further submits that the Revenue has not found any positive act or

omission on the appellant's part which established that such information was

suppressed with an intention to evade payment of any tax. On the contrary, it is an

admitted fact that all the business transactions were duly shown in the appellant's

books of account and balance-sheets, and it is on the basis of the balance-sheets and

audited books of accounts that all the figures are obtained by the officers for raising

demand of service tax. Therefore, it is a case where there was no deliberate

suppression of facts on the appellant's part regarding business activities undertaken by

the appellant.

o The adjudicating authority can not invoked the extended period without any grounds

and without intent to evade tax payment. The law about invocation of extended period

of limitation is well settled. Only in a case where the assessee knew that certain

information was required to be disclosed and yet the assessee deliberately did not

disclose such information, the case would be that of suppression of facts.

o In the present case, the demand for the period 2015-16 was raised by way of show

cause notice dated 21.04.2021; whereas, the returns for the period April to September,

2015 was filed on 17.10.2015. For the said period April to September, 2015, show

cause notice even invoking the extended period could only have been issued on or

before 17.10.2020. In the present case, as highlighted hereinabove, the show cause

notice was issued only on 21.04.2021, that is much after the expiry of the last date to

issue the show cause notice for the said period. In view of the said submission, the

demand raised for the period April to September, 2015, has even otherwise been

beyond the statutory mandate provided under Section 73 of the Finance Act.

G In the instant case, there is no short levy or short payment or non-levy or non-payment

of any service tax. The action of the adjudicating authority in ordering recovery of

interest under Section 75 of the Act is also bad and illegal and hence, liable to be set

aside.

7
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The adjudicating authority has committed a grave error in imposing penalty upon the

appellant under various sections viz. Section 77 and Section 78 of the Finance Act,·

1994.There was no case of any malafide or iII intention made out against the appellant

in respect of non-payment of tax or in respect of any of the provisions of the Act, and.
therefore even a token penalty was not justified in this case.

4. Personal hearing in the case was held on I 1.08.2023. Shri Paritosh R. Gupta,

Advocate, appeared on behalf of the appellant for personal hearing and handed over

additional written submissions with a paper book of case laws relied upon by them. He

reiterated submissions made in appeal memorandum and those in the additional submissions.

He submitted that the appellant provided job work in relation to textiles, which is exempted

under Notification No. 25/2012-ST. The lower authority has not granted the exemption

merely because of non-submission of invoices relating to such job work. The same are now

· submitted at the appeal stage. He drew attention to the show cause notice, which was issued

for the Financial Year 2015-16 for an amount of Rs. 1,33,96,420/-. However, the lower.

authority has passed the impugned order for an amount of Rs. 3,48,62,466- for the years

2015-16, 2016-17 and 2017-18. As the lower authority has gone beyond the scope ofshow

cause notice, the subject impugned order is bad in law and deserves to be set aside. He also

submitted that the nature of service provided by them has been certified by respective clients

and the Chartered Accountants. He also referred to the decisions wherein, it has been held that

the show cause notice issued on the basis of ITR data alone, without any verification is not

sustainable. Also, the show cause notice issued is beyond five years from the date of filing of

ST-3 return for the first half of 2015-16. Therefore, he requested to set aside the impugned
order and to allow the appeal.

0

4.1 The appellant vide their additional submission inter alia re-iterated the arguments put 0
forth by them in the appeal memorandum. They have also submitted paper books containing

various case laws on which they have relied upon and discussed in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority, .

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16 to FY 2017-18 (up to June-2017).

6. It is observed that the main contentions of the appellants are that (i) they are engaged

in doing the job work related to Textile processing and this activity is exempted vide Sr. No.

8
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30(ii)(a) of Notification No. 25/2012-ST dated 20.06.2012 and therefore, service tax is not

leviable; (ii) the show cause notice was issued for the Financial Year 2015-16, however, the

lower authority has passed the impugned order for the FY 2015-16, FY 2016-17 and FY

2017-18. Thus, the adjudicating authority has gone beyond the scope of show cause notice;

(iii) the show cause notice for the first half of 2015-16 issued is beyond five years from the

date of filing of ST-3 return and time barred.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order observing that the appellant have failed to submit any substantial

documents like sales invoice &Job work challan, which shows that they are engaged in job

work for textile cloth processing. The relevant portion of the impugned order reads as under:

0 "19.4.3 The relevant extract ofNotification No. 25/2012-Service Tax dated

20.06.2012 is reproduced below:

30. Carrying out an intermediate production process asjob work in relation to

(a) agriculture, printing or textile processing;

19 .5 I have gone through the copy ofAudited Balance Sheetfor the Financial year

2015-16 submitted by the said service provider wherein Note 15 (Revenue from

operation) shows with name and style shown as sales job work) Rs. 9,25,41,117/.

0 19. 6 Ifind that the service Provider in their defence submission has mentioned that

they arenot liable to pay service tax under Notification No. 25/2012-ST dated

20. 06.2012 since they are providing Job work service i.e. Textile Processing, however

they havefailed to submit any substantial documents like sales invoice & Job work

challan, which shows that they are engaged in job workfor textile cloth processing.

I also .find that the service provider has submitted the documents with name and style. .
shown at Para 19.5 above doesn't show that they are providing job workfor textile

cloth processing.

19. 7 I have also gone through 26AS submitted by the service provider andfind that

there were numerous deductors viz. Arpitkumar Arvindkumar Almal, Aditia

Devendrakumar Gadodia, Ankit Sushil Choudhary, Aruna prashant mandovara, Ankit

pawankumar Patni, Ankitkumar Chhaganraj HUF, Ashanityanand Agarwal, Mangilal

9

Bandmal HUF etc. Who deducted TDS of the said Service provider under Section

194C of Income Tax Act, 1961 and I find that frorrJT;ff~,l)e.,,,,,and style of TDS

~
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F.No. GAPPL/COM/STP/1591/2023-Appeal

deductors, I cannot ascertain whether all such deductors are engaged in the

business oftextile or otherwise.

19.7.1 According to the Section 194C ofthe Income Tax Act, any individual making.

a fee to a residential individual, who carries out 'work' as a contract between the

'specified individual' and the 'resident contractor', is obliged and required to deduct

TDS (Tax Deducted at Source).

The word 'work' comprises thefollowing:

• Catering;

• Advertising;
0 Broadcasting and telecasting;

° Conveyance ofgoods/travellers by any method oftransport excluding

railway;

• Production/supplying a product based on the specification of buyers by

utilising material acquiredfrom the buyer. Nevertheless, it doesn't bear when

the materialis purchasedfrom an unspecifiedperson other than the buyer.

0

From the above, Ifind that recipients ofgoods/services may deduct TDS under section.
194Cfor supply ofservices other thanjob work. ·

19.7.2 I have carefully gone through the citation ofthejudgment ofthe Hon'ble Apex

Court in the case ofMs. Prestige Engineering India Ltd. Vs CCE lvfeerut- 1994 (9)

TMI-66 and in the case ofMisDelhi Cloth and GeneralMills Co. Ltd. Vs UOI- 1962

(10) TMI-I on which the service provider relied andfind that the such citations are.

not relevant in the instant case. 0

20. In view offoregoing paras i.e. 19.6, 19.7, 19.7.1 and 19.7.2 above, Ifind that

the service provider is not entitled for benefit of exemption under Notification No.

25/2012-ST dated 20.06.2012, as they have not submitted any substantial evidence.

which shows that they areengaged in the business ofjob work ofprocessing oftextile

as claimed in their defence submission as well as duringpersonal hearing.

21. Further, I also find that the activity carried out by the service provider do not

come within the ambit ofNegative list specified in Section 66D ofthe Finance Act,

1994, therefore, in terms ofsub-section 44 and 51 ofSection 65B ofthe Finance Act,
1994, the activities carried out by the said service provider are considered as taxable

service and they were required to pay service eatg specified as per Section
e,+a
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66B as amendedfrom time to time in terms ofSection 68 ofthe Finance Act, 1994.

Moreover, I also find that the service provider has failed to do so. Therefore, Ifind

that the allegation made in Show Cause Notice that the said service provider has

failed to pay service tax and demand ofthe same is legal and sustainable."

7. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

Q that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

0

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. I find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. However, while passing the

impugned order, the adjudicating authority also confirmed the demand for the FY 2016-17

and FY 2017-18 up to Jun-2017). I this regard, 1 find th ±Gibe SCN the demand has

11



F.No. GAPPL/COM/STP/1591/2023-Appeal

not been quantified and raised for the FY 2016-17 and FY 2017-18 (up to Jun-2017), then

confirmation of demand by the adjudicating authority for the said period in the impugned

order is not justifiable, legal and proper. A similar view has been taken by the Hon'ble

Tribunal in the case of Shree Bankey Brass Products Vs. Commissioner of Central Excise,

Meerut-II - 2017 (358) ELT 1104 (Tri. AII.). The relevant parts of the said judgment are

reproduced below;

"5. Having considered the rival contentions and on perusal ofrecords, we find

that said show cause notice dated 26-6-1997 has not quantified the demand raised It

has mentioned that the quantification would be done at the stage ofadjudication. As

the demand was not quantified through the show cause notice such show cause notice

is not sustainable. There has been totalfailure offraming ofcharges. Therefore,. we

hold that the said show cause notice dated 26-6-1997 is not sustainable. We therefore,

allow the appeal. The appellant shall be entitledfor consequential relief, as per law."
0

8.1 I also find it relevant to refer to the judgment of the Hon'ble Supreme Court in the case

of Commissioner of Central Excise Vs. Gas Authority of India Ltd.= 2008 (232) ELT 7 (SC),

the relevant part of the said judgmentis reproduced below :

"7. As repeatedly held by this Court, show cause notice is the foundation of the
Demand under Central Excise Act ad if the show cause notice in the present case'
itselfproceeds on the basis that the product in question is a byproduct and not a final
product, then, in that event, we need not answer the larger question oflaw framed
hereinabove. On this short point, we are in agreement with the view expressed by the
Tribunal that nowhere in the show cause notice it has been alleged by the Department
that-Lean Gas is a final product. Ultimately, an assessee is required to reply to the
show cause notice and if the allegation proceeds on the basis that Lean Gas is a by-
product, then there is no question ofthe assessee disputing that statement made in the 0
show cause notice."

8.2 A similar view as taken by the Hon'ble High Court ofMadras in the case ofR.Ramdas

Vs. Joint Commissioner of Central Excise, Puducherry - 2021 (44) GSTL 258 (Mad.). The

relevant parts of the said judgment are reproduced below :

117. It is a settled proposition oflaw that a show cause notice, is the foundation on
which the demand is passed and therefore, it should not only be specific and must give ·
full details regarding the proposal to demand, but the demand itself must be in
conformity with the proposals made in the show cause notice and should not traverse
beyond such proposals.

12
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11. The verypurpose ofthe show cause notice issued is to enable the recipient to raise
objections, ifany, to the proposals made and the concerned Authority are required to
address such objections raised This is the basis of the fundamental Principles of
Natural Justice. In cases where the consequential demand traverses beyond the scope
of the show cause notice, it would be deemed that no show cause notice has been
given, for thatparticular demandfor which a proposal has not been made.

12. Thus, as rightly pointed out by the Learned Counsel for the petitioner, the
impugned adjudication order cannot be sustained, since it traverses beyond the scope
ofthe show cause notice and is also vague and without any details. Accordingly, such
an adjudication order without a proposal and made in pursuant of a vague show
cause notice cannot be sustained. 11

0

8. 3 Further, in the case of Reliance Ports and Terminals Ltd. Vs. Commissioner= 2016

(334) ELT 630 (Guj.), the Hon'ble High Court of Gujarat had held that at Para 9 of the

judgment that :

"Under the circumstances, in the light ofthe settled legal position as emergingfrom
the above referred decisions ofthe Supreme Court, that the show cause notice is the
foundation ofthe demand under the Central Excise Act and that the order-in-original
and the subsequent orders passed by the appellate authorities under the statute would
be· confined to the show cause notice, the question ofexamining the validity of the
impugned order on grounds which were not subject matter ofthe show cause notice
would not arise. "

8.4 In view the above judicial pronouncements, I find thatit is settled position of law that

a SCN is the foundation of demand. In the instant case, I find that no SCN has been issued to

the appellant demanding service tax for the FY 2016-17 and 2017-18 (9p to Jun-2017).

0
8.5 In view of the above, I find that the adjudicating authority has clearly travelled beyond

the scope of the SCN issued to the appellant and therefore the impugned order is not

sustainable for the FY 2016-17 and 2017-18 (up to Jun-2017).

9. I also find that the appellant: contended that the observation of the adjudicating

authority ·that the appellant had not provided proof to show that the job work was taken in

respect of textile cloth processing is not correct, if the factual position was not clear and if any

doubt was entertained by the authority, it would have been in the fitness of things for the

authority to call upon the appellant to produce such documents. In this regard, I find that the

CBIC had, vide instruction dated 26.10.2021, as enumerated above, clearly directed that "in

all such cases where the notices have already been issued, adjudicating authority are

expected to pass a judicious order after proper appreciation offacts and submission ofthe

noticee.". However, I find that in the present case, the adjudicating authority, without
verifying the documents of the service provided, confirmed the service tax demand. I am of

the considered.view that the adjudicating authority was re uire t ,' e, de uate and ample
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opportunity to the appellant for producing the documents in his favour in backdrop of the

situation that SCN has been issued only on the basis of details received from the Income Tax

department, without even specifying the category of service and it is only thereafter, the

impugned order was required to be passed. I also find· that the adjudicating authority has

confirmed the demand of service tax, without considering the legal provisions and verification

of the documents. If the documents were not submitted by the appellant, the adjudicating

authority was required to call for the further documents from the appellant, which was not

done by the adjudicating authority. As mentioned in para supra, the CBIC had, vide

Instruction dated 26.10.2021, specifically directed that the adjudicating authorities are

expected to pass a judicious order after proper appreciation of facts. However, the·

adjudicating authority failed to do so in the present case.

I 0. I also find that the appellant have also contended that the demand for the period April,

2015 to September, 2015 is barred by limitation. In this regard, I find that the due date for

filing the ST-3 Returns for the period April, 2015 to September, 2015 was 25 October, 2015

and thus last date for issuance of the Show Cause Notice falls on 24.10.2020 and in the instant

case the last date for issuance of the Show Cause Notice falls on 16.10.2020 as the appellant

filed ST-3 return for the April-September-2015 on 17.10.2015. However due to COVID

pandemic, in terms of relaxation provision of Section 6 of Chapter V of the Taxation and

Other Laws (Relaxation of Certain Provisions) Ordinance, 2020 (No.2 of 2020) dated

31.03.2020, and the CBIC Notification G.S.R. No. 418(E), dated 27-6-2020, the Central

Government extended the time limit in the taxation and other laws. In terms of said

Ordinance, where the time limit specified in an Act falls during the period from 20March, .

2020 to 29" September, 2020 the same shall stand extended to 31" March, 2021. In the instant

case the due date for issuing SCN was 16 October, 2020, which shall stand extended to 31 St

March, 2021, however, the SCN was issued on 21.04.2021. I, therefore, agree with the

contention of the appellant that, the demand is time baned in terms of the provisions of

Section 73 of the Finance Act, 1994. Therefore, the demand on this count is also not

sustainable for the period from April, 2015 to September, 2015, as the same is barred by

limitation. In this regard, I also find that the adjudicating authority , has not taken into

consideration the issue of limitation and confirmed the demand in toto.

11. The appellant also contended that service provided by them were exempted under Sr.

No. 30 of Notification No. 25/2012-ST dated 20.06.2012. For ease of reference, I reproduce

the relevant provision of Sr. No. 30 of Notification No. 25/2012-ST dated 20.06.2012 as
amended, which reads as under:

"Notification No. 25/2012-Service Tax dated 20th June 0
· ·
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G.S.R. 467(E).- I exercise of the powers conferred by sub-section (]) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
said Act) and in supersession ofnotification No.· 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part
IL Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts thefollowing taxable services from
the whole ofthe service tax leviable thereon under section 66B ofthe said Act,
namely:
1...
2 .

(During 01.07.2012 to 30.03.2017)

30. Carrying out an intermediateproduction process asjob work in relation to 
(a) agriculture, printing or textile processing;

(b) cut andpolished diamonds and gemstones; or plain and studdedjewellery.
ofgold and other precious metals, falling under Chapter 71 of the Central
Excise TariffAct, 1985 (5 of1986);

(c) any goods excluding alcoholic liquors for. human consumption, on which
appropriate duty is payable by the principal manufacturer; or

(d) processes ofelectroplating, zinc plating, anodizing, heat treatment, powder
coating, painting including spray painting or auto black, during the course of
manufacture ofparts ofcycles or sewing machines upto an aggregate value of
taxable service ofthe specifiedprocesses ofone hundred andfifty lakh rupees
in a financial year subject to the condition that such aggregate value had not
exceeded one hundred and fifty lakh rupees during the preceding financial
year;

.ef. 31.03.2017)

[30. Services by way ofcarrying out, 

(i) anyprocess amounting to manufacture or production ofgoods
excluding alcoholic liquorfor human consumption; or

(ii) any intermediate production process as job worknot amounting to
manufacture or production in relation to -

(a) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; or plain and studded
jewellery ofgold and other precious metals, falling under Chapter 71 of
the Central Excise TariffAct, 1985 (5 of1986);

(c) any goods [excluding alcoholic liquors for human consumption,]
{inserted vide Notification No. 6/2015-ST dated 01.03.2015} on which
appropriate duty is payable by theprincipal manufacturer; or

(d) processes ofelectroplating, zinc plating, anodizing, heat treatment,
powder coating, painting including spraypainting or auto black, during
the course ofmanufacture ofparts ofcycles or sewing machines upto
an aggregate value oftaxable service of-t1'if>..s,~cified processes ofone
hundred and fifty lakh rupees i. ·:>.c,Yfi._Pi.¢:n'(;,ifdvear subject to the
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condition that such aggregate value had not exceeded one hundred and
fifty lakh rupees during the preceding financial year; J substituted by
Notification No.7/2017-ST,dated 2.2.2017 w. e.j 31.3.2017"

9. I find that the appellant submitted copies of Invoices, delivery challans and a

Certificate dated 16.02.2023 (UDIN: 23071688BGTOSW3337) issued by the Mis. Jagdish
Verma & Co., Chartered Accountants, certifying that the income of Rs. 9,25,41,117/- during

the FY 2015-16, Rs. 10,03,50,991/- during the FY 2016-17 and Rs. 4,39,80,165/- during the

period from April-2017 to June-2017, shown in the Profit & Loss Accounts of the appellant

has been in the nature of job charges received for carrying out dyeing. and printing on grey

fabrics received from their clients. I also find that the appellant have submitted certificates

from the various customers, as detailed below, inter alia, certifying that they have sent the

grey fabrics to the appellant for dying on job charge basis and they have paid only job charges

to the appellant.

(i) Certificate dated 16.02.2023 issued by Mis. · Shree Tirupati Fabrics,

Ahmedabad.

0

(ii) Certificate dated 16.02.2023 issued by Mis. Shri Mahalaxmi Textile,

Ahmedabad.

(iii) Certificate dated 16.02.2023 issued by Mis. Mahendra Cotton Mills Pvt. Ltd.,

Ahmedabad.

(iv) Certificate dated 16.02.2023 issued by Mis. S. Vimal Kumar, Ahmedabad.

9 .1 On scrutiny of the aforesaid documents submitted by the appellant, I find that the

appellant engaged in intermediate production process as job work in relation to textile ()

processing, i.e. dyeing works, which is not amounting to manufacture or production, ·

therefore, the job work carried out by the appellant was exempted from service tax as per Sr.

No. 30a) / 30@i)a) of Notification No. 25/2012-ST dated 20.06.2012, as amended, and the

appellant not required to pay any service tax on the income received by them during the FY

2015-16 to FY 2017-18 (up to June-2017).

10. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16 to FY 2017-18 (up

to June-2017). Since the demand· of Service Tax is not sustainable on merits, there does not

arise any question of charging interest or imposing penalties in the case.

11. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of job · ived by the appellant

16



F.No. GAPPL/COM/STP/1591/2023-Appeal

during the FY 2015-16 to FY 2017-18 (up to June-2017), is not legal and proper and deserve

to be set aside on various count as enumerated above.

12. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant, with consequential relief.

13. sh 4af arr af RR+ft # Rqzq 9qlrat# afr stare I

The appeal filed by the appellant stands disposed of in above terms.
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